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FEDERAL AGENCIES CHECKED: 

I. INTRODUCTION 

The Audit Division referred this matter to the Office of General Counsel following an 

audit of the activity of the National Campaign Fund C*NCF") covering the period from 

Februaiy 4,2008 through December 31,2008. See 2 U.S.C. § 438(b); Audit Referral at 

Attachment 1. The Final Audit Report ("FAR"), approved by the Commission on October 22, 

2012, contained two referable findings: (1) that NCF misstated financial activity and (2) that 

NCF failed to timely file 24- and 48-hour notices of independent expenditures and failed to 
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1 properly disclose independent expenditures on Schedule E of its reports filed with the 

2 Commission.̂  On the basis of the FAR, we recommend that the Conimission open a Matter 

3 Under Review, find reason to believe that NCF and James Lacy in his ofGcial capacity as 

4 treasurer ("Respondents") violated 2 U.S.C. §§ 434(b) and (g) and 11 C.F.R. § 104.4(a), (b) 

5 and (c), and enter into pre-probable cause conciliation. 
Nl 
^ 6 II. BACKGROUND 

|Tj 7 NCF is a non-connected committee that has been filing reports with the Commission 
Nl 
Nl 
S7 8 since January 2008. Pursuant to 2 U.S.C. § 438(b), the Commission authorized an audit of 
^ 9 NCF's activity during the period fi'om February 4,2008 through December 31,2008. During the 
Hi 

10 audit, the Conunission compared NCF*s reported financial activity with its bank records and 

11 conducted an examination into whether NCF properly reported its expenditures, including those 

12 made in connection with separate direct mail fimdraising appeals, a number of which included 

13 express advocacy. 

14 With respect to the misstatement finding, a comparison of NCF's reported financial 

15 activity with its bank records revealed that, for 2008, NFC understated reported disbursements by 

16 $100,887.̂  The understatement of disbursements resulted firom a combination of factors: 

17 disbursements not reported; reported disbursements not supported by a check or debit; 

18 contribution refimds not reported; amounts incorrectly reported; American Express charges not 

19 reported; and unexplained differences. See Attachment 1 at 2. 

' The FAR is available on the Commission's website. See Audit Report - National Cainpaign Fund - 2008, 
http://www.fec.gov/audits/2008/National Campaign Fund/FinalAuditReportoftheConMnissionl229188.pdf. 

^ NCF also understated its receipts by $69,339 and overstated ending cash-on-hand by $31,448. These 
amounts were not referred because they did not meet the referral thresholds. 
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1 With respect to the independent expenditure reporting finding, NCF originally reported 

2 these expenditures as operating expenditures. After discussions with the Commission's Reports 

3 Analysis Division, NCF disclosed over $1.5 million in independent expenditures on Schedule E 

4 of its amended reports and filed, belatedly, most of the 24- and 48-hour notices where such 

5 notices would have been required. See id at 4-5. The Audit Division determined that some, but 

^ 6 not all, ofthe fundraising letters disclosed as independent expenditures in NCF's amended 

^ 7 reports contained express advocacy and should have been timely disclosed through 24- and 48-

^ 8 hour notices. Id. at 5. 
SJ 
0 9 During the audit process. Respondents asserted that the purpose of their direct mail letters 

TH 

10 was fundraising, not supporting or opposing candidates in elections, and that as a resuh their 

11 spending did not require reporting as independent expenditures. Id. ai 5-6. Rejecting this 

12 position, in part, on October 22,2012, the Commission approved an audit finding that NCF did 

13 not timely file 24- and 48-hour notices for mdependent expenditures of $946,596, did not file 48-

14 hour notices for independent expenditures of $51,130, and did not properly disclose independent 

15 expenditures of $447,413 prior to payment as memo entries on Schedule E and as reportable 

16 debts on Schedule D (Debts and Obligations).̂  See id. at 8. 

17 The Audit Division referred this matter to this Office on November 7,2012. On 

18 November 15,2012, this OfGce notified Respondents of the referral in accordance with the 

19 Commission's policy regarding notification in non-complaint generated matters. 74 Fed. 

^ On August 23,2012, the Conunission considered but failed by a vote of 3-3 to approve an audit finding that 
NCF did not timely file 24- and 48-hour notices for independent expenditures totaling $1,153,748, did not file 48-
hour notices for independent expenditures totaling $51,130, and did not properly disclose independent expenditures 
totaling $528,662 prior to payment as memo entries on Schedule E and as reportable debts on Schedule D (Debts 
and Obligations). See Attachment 1 at 8; Conunission Certification for A09-26 (The National Campaign Fund) 
(August 27,2012); Statement on Final Audit Report for the National Campaign Fund, A09-26, Comm'rs Weintraub, 
Bauerly & Walther. 
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1 Reg. 38617 (Aug. 4,2009). Respondents responded to the Commission's notification on 

2 November 15,2012, reiterating their position that the communications were intended to raise 

3 funds, and not to "persuade the voters to vote in a primary or general election during the period 

4 involved." Response at 1. 

5 III. FACTUAL AND LEGAL ANALYSIS 
l/l 

^ 6 The Federal Election Act of 1971, as amended, (the "Act") requires committee treasurers 
IS 
H 7 to file reports of disbursements in accordance with the provisions of 2 U.S.C. § 434. See 
tfi 
Nl 
^ 8 2 U.S.C. §§ 434(a)(1), (b)(4). NCF did not comply with the Act's reportmg requirements when it 

O 9 understated its disbursements by $100,887, which resulted from failing to report $ 104,353 in 
Nl 

10 disbursements and misreporting $3,466, in its reports in 2008. Therefore, we recommend that 

11 the Conunission find reason to believe that NCF violated 2 U.S.C. § 434(b). 

12 The Act defines "independent expenditure" as an expenditure by a person expressly 

13 advocating the election or defeat of a clearly identified federal candidate that is not made in 

14 concert or cooperation with or at the request or suggestion of such candidate, the candidate's 

15 authorized political committee, or their agents, or a political party committee or its agents. 

16 2 U.S.C. § 431(17). Under the Conunission's regulations at 11 C.F.R. § 100.22(a), express 

17 advocacy includes phrases such as **vote for the President" or "defeat" accompanied by a picture 

18 of one or more candidates. It also includes campaign slogans or individual words, "which in 

19 context can have no other reasonable meaning than to urge the election or defeat of one or more 

20 clearly identified candidate(s)." Id; see also 11 C.F.R. § 100.22(b). 

21 Every political committee that makes independent expenditures must report those 

22 expenditures in its regularly scheduled disclosure reports in accordance with 11 C.F.R. 
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1 § 104.3(b)(3)(vii). 11 C.F.R. § 104.4(a). Such a political committee must disclose on Schedule 

2 E the name of a person who receives any disbursement during the reporting period in an 

3 aggregate amount or value in excess of $200 within the calendar year in connection with an 

4 independent expenditure by the reporting committee. The report also must disclose the date, 

5 amount, and purpose of any such independent expenditure and include a statement that indicates 
to 
^ 6 whether such independent expenditure is in support of or in opposition to a candidate, as well as 
IN. 

JIJ 7 the name and office sought by such candidate. 2 U.S.C. § 434(b)(6)(B)(iii); 11 C.F.R. 
Nl 

^ 8 §§ 104.3(b)(3)(vii), 104.4(a). Independent expendinires of $200 or less do not need to be 

^ 9 itemized, though the coinmittee must report the total of those expenditures on line (b) of 
rH 

10 Schedule E. Id. Further, a debt or obligation over $500 must be reported as of the date on which 

11 the debt or obligation is incurred. 11 C.F.R. § 104.11(b). Independent ex{)enditures made {le., 

12 publicly disseminated) prior to payment should be disclosed as memo entries on Schedule E and 

13 as reportable debt on Schedule D (Debts and Obligations). Committees are required to mamtain 

14 records that provide information with sufficient detail so that the reports may be verified. 

15 11 C.F.R. § 104.14(b)(1). 

16 Under certain circumstances, independent expenditures made by a political committee 

17 require additional immediate disclosure prior to disclosure on the committee's regularly 

18 scheduled disclosure reports. A political committee that makes or contracts to make independent 

19 expenditures aggregating $ 10,000 or more in connection with a given election at any time during 

20 a calendar year up to and including the 20th day before the date of an election is required to file a 

21 report describing the expenditures within 48 hours. 2 U.S.C. § 434(g)(2)(A); 11 C.F.R. 

22 § 104.4(b)(2). These reports, known as 48-hour notices, must be filed by the end of the second 
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1 day "following the date on which a communication that constitutes an independent expenditure is 

2 publicly distributed or otherwise publicly disseminated." 11 C.F.R. § 104.4(b)(2). A political 

3 committee is required to file additional reports within 48 hours after each time it makes or 

4 connects to make independent expenditures aggregating an additional $10,000. 2 U.S.C. 

5 § 434(g)(2)(B); 11 C.F.R. § 104.4(b)(2). 

6 A political conimittee that makes or contracts to make independent expenditures 

vH 7 aggregating $ 1,000 or more in connection with a given election after the 20th day but more than 
!M1 

^ 8 24 hours before the date of an election is required to file a report describing the expenditures 

O 9 within 24 hours. 2 U.S.C. § 434(g)(1)(A); 11 C.F.R. § 104.4(c). These reports, known as 24-
Ml 

10 hour notices, must be filed within 24 hours "following the date on which a communication that 

11 constitutes an independent expenditure is publicly distributed or otherwise publicly 

12 disseminated." 11 C.F.R. § 104.4(c). A political committee must file additional reports within 

13 24 hours after each time it makes or contracts to make independent expenditures aggregating an 

14 additional $1,000. 2 U.S.C. § 434(g)(1)(B); 11 C.F.R. § 104.4(c). 

15 As set forth in the Referral, see Attachment 1 at 8, NCF failed to file timely 24- and 48-

16 hour notices for independent expenditures totaling $946,596 and failed to file 48-hour notices for 

17 independent expenditures totaling $51,130, as required by 2 U.S.C. § 434(g) and 11 C.F.R. 

18 § 104.4(b) and (c), and did not properly disclose independent expenditures totalmg $447,413 

19 prior to payment as memo entries on Schedule E and as reportable debts on Schedule D (Debts 

20 and Obligations), as required by 2 U.S.C. § 434(b)(6)(B)(iii) and 11 C.F.R. § 104.4(a).' 

* As noted, Respondents asserted during the audit process that the purpose of their direct mail letters was 
fimdraising, not intervening in elections, and that their spending did not require reporting as independent 
expenditures. The Commission, however, has determined that NCF's conmiunications comprising the referred 
amounts constitute express advocacy and thus required reporting as independent expenditures. 
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1 Based on the foregoing, we reconunend that the Commission find reason to believe that 

2 Respondents violated 2 U.S.C. §§ 434(b) and (g) and 11 C.F,R. § 104.4(a), (b) and (c). 
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3 V. RECOMMENDATIONS 

4 1. OpenaMUR; 
5 
6 2. Find reason to believe that the National Campaign Fund and James Lacy in his 

Q 7 official capacity as U-easurer violated 2 U.S.C. §§ 434(b) and (g) and 11 C.F.R. 
Ul 8 § 104.4(a), (b) and (c); 
N 9 

10 3. Approve the attached Factual and Legal Analysis; 
11 

^ 12 4. Enter into conciliation with the National Campaign Fund and James Lacy in his 
«!j 13 ofGcial capacity as treasurer prior to a finding of probable cause to believe; 
O 14 

15 5. 
16 
17 6. Approve the appropriate letter. 
18 
19 
20 Anthony Herman 
21 General Counsel 
22 
23 
24 
25 Date Kathleen M . Guith 
26 Deputy Associate General Counsel for Enforcement 
27 
28 
29 
30 Peter G. Blumberg 
31 Assistant General Counsel 
32 

34 ^SSo^^tt^u^^^PA^^ao^^ 
35 Dominique Dillenseger ^ 
36 Attomey 
37 
38 Attachments: 
39 1. Audit Referral 
40 
41 
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Finding 1. Misstatement of Financial Activity I 
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Summary 
During audit fieldwork, a comparison of NCF's reported financial activity with its bank 
records revealed diat, for 2008, NCF miderstated reported receipts and disbursements by 
$69,339 and $100,887, respectively, and overstated ending cash-on-hand by $31,448. hi 
response to the Interim Audit Report recommendation, NCF amended its reports to 
materially correct the misstatements. 

The Commission approved the finding that NCF misstated its financial activity. 

Legal Standard 
Contents of Reports. Each report must disclose: 
• the amount of cash-on-hand at the beginnmg and end of the reporting period; 
• the total amount of receipts for the reporting period and for the calendar year; 
• the total amount of disbursements for the reporting period and for the calendar year; and 
• certain transactions that require itemization on Schedule A (Itemized Receipts) or 

Schedule B (Itemized Disbursements). 2 U.S.C. §434(b)(l), (2), (3), (4) and (5). 

Facts and Analsrsis 

A. Facts 
During audit fieldwork, the Audit staff reconciled reported financial activity with bank 
records for calendar year 2008. The followmg chart outlines the discrepancies for the 
receipts, disbursements, and the endmg cash balance. The succeedmg paragraphs explam 
why the differences occurred. 

2008 Activity 

Reported Bank Records Discrepancy 
Opening Cash Balance 
©February 4,2008 

$0 $0 $0 

Receipts $1,866,245 $1,935,584 $69,339 
Understated 

Disbursements $1,796,773 $1,897,661 $100,887 
Understated 

Ending Cash Balance 
@ December 31,2008 

$69,372* $37,923 $31,448 
Overstated 

The understatement of receipts resulted from unidentified differences that occurred 
primarily diuing the 2008 year-end report period. Based on a limited review of available 

' This column and the discr̂ ancy column do not total correcdy. The reported endmg cash balance at 
December 31,2008, is $100 less than the reported reoeipts minus the reported disbursements for the period 
due to. a $ 100 discrq>ancy between the reported endmg cash on one veport and beginning cash on the 
succeeding report 
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records, it appeared that all conUributor information received by the vendor that processed 
deposits of contributions may not have been forwarded to the vendor responsible for the 
data entry. 

The understatement of disbursements resulted from the following: 
• Disbursements not reported $ 96,398 
• Reported disbursements not supported by a check or debit (2,596) 
• Contribution refunds not reported 7,433 
a Amounts incorrectly reported (696) 
• American Express charges not reported 522 
• Unexplained difference (174) 

Net Understatement of Disbursements $ 100.887 
IS 

The $31,448 overstatement of the endmg cash-on-hand resulted from the misstatements 
Nl described above. 
Nl 
^ B. Interim Audit Report & Audit Division Recommendation 

At the exit conference, the Audit staff explained the misstatements and provided 
Nl schedules to NCF's Treasurer and Assistant Treasurer, who agreed to amend reports as 
^ necessary. 

The Interim Audit Report recommended that NCF: 
a Amend its reports to correct the misstatements noted above; and 
• Amend its most recently filed report to correct the cash-on-hand balance with an 

explanation that the chuige resulted from a prior period audit adjustment. 
Further, NCF should have reconciled the cash balance of its most recent report to 
identify any subsequent discrepancies that may affect the adjustment 
recommended by the Audit staff. 

C. Committee Response to Interim Audit Report 
In response to the Interim Audit Repoit recommendation, NCF filed amended reports for 
2008 that materially corrected the misstatements. 

D. Draft Final Audit Report 
In the Draft Fmal Audit Report, the Audit staff acknowledged that NCF amended its 
reports to correct the misstatements. 

E. Committee Response to the Draft Final Audit Report 
In its response to the Draft Fmal Audit report, NCF did not address this matter. 

Commission Conclusion 
On August 23,2012, the Commission considered the Audit Division Recommendation 
Memorandum hi which the Audit Division recommended that the Commission adopt a 
fuiduig that NCF misstated its financial activity for 2008. 
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The Commission approved the Audit staffs reconunendation. 

Finding 2. Failure to File Notices and Properly Disclose 
Independent E^enditures 

Summary 
During audit fieldwork, the Audit staff ascertauied that NCF disclosed independent 
expenditures, totaling $1,548,622, on Schedule E (Itemized hidependent Expenditures). 
The Audit staff noted tiiat only $1,261,206 of these expenditures appeared to meet the 

^ definition of uidependent expenditure and contained language expressly advocating the 
Ul election or defeat of a clearly identified candidate. Of these independent expenditures 

NCF: 

^ • did not file 24/48-hour notices for $1,153,748 ui a timely manner and did not file 
^ any 48-hour notices for $51,130; and 

<T) • . did not properly disclose independent expenditures totaling $528,662 made (i.e., 
^ publicly dissemmated) prior to payment as "memo" entries on Schedule E and as 
*̂  a debt on Schedule D (Debts and Obligations). 

In response to the hiterim Audit Report recommendation, NCF provided information 
supporting its position that the purpose of its dhect-mail letters was fundraismg and did 
not requue reportmg as independent expenditures. Regarding the Audit staffs 
recommendation that NCF submit and implement revised procedures for reporting 
mdependent expenditures, NCF indicated that it plans to termmate after the audit is 
completed. 

The Commission approved the findmg that, for specific communications, NCF failed to 
file notices and properly disclose independent expenditures. The Cominission concluded 
tiiat of the $1,261,206 in expenditures tiiat tiie Audit staff identified, $1,061,853 should 
have been reported as independent expenditures. Therefore, the Commission approved a 
finding tiuit NCF did not tunely file 24/48-hour notices of $946,596 and did not file 48-
hour notices for $51,130 and did not properly disclose independent expenditures totalmg 
$447,413 prior to payment as **memo" entries. 

Legal Standard 
A. Definition of Independent Expenditures. The term "uidependent expenditure" 

means an expenditure by a person for a communication expressly advocating the 
election or defeat of a dearly identified candidate that is not made ui coordination 
witii any candidate or authorized committee or agent of a candidate. 11 CFR 
§100.16. 

B. Disclosure Requirements - General Guidelines. An independent expenditure shall 
be reported on Schedule E if, when added to other independent expenditures made to 
tiie same payee during the same calendar year, it exceeds $200. Independent 
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expenditures made (i.e., publicly disseminated) prior to payment should be disclosed 
as "memo" entries on Schedule E and as a debt on Schedule D. hidependent 
expenditures of $200 or less do not need to be itemized, though tiie coinmittee must 
report the total of tiiose expendinures on lme (b) on Schedule E. 11 CFR 
§§104.3(b)(3)(vii), 104.4(a) and 104.11. 

C. Last-Minute Independent Expenditure Reports (24-Hour Notices). Any 
independent expenditures aggregatmg $1,000 or more, with respect to any given 
election, and made after the 20"* day but more than 24 hours before tiie day of an 
election, must be reported and the report must be received by die Commission witiiin 
24 hours after the expenditure is made. A 24-hour notice is required each time 
additional mdependent expenditures aggregate $1,000 or more. The date that a 

^' communication is publicly disseminated serves as the date that the committee must 
use to determine whether the total amount of independent expenditures has, in the 

*̂  aggregate, reached or exceeded tiie threshold reportuig amount of $1,000. 11 CFR 
^ §§104.4(f) and 104.5(g)(2). 
Nl 
^ D. Independent Expenditure Reports (48-Hour Notices). Any independent 
0 expenditijres aggregating $10,000 or more with respect to any given election, at any 
Ihn time during a calendar year, ujp to and including the 20th day before an election, must 

be disclosed within 48 hoius each tune die expenditures aggregate $10,000 or more. 
The notices must be filed with the Commission within 48 hours after the expenditure 
is made. 11 CFR§§ld4.4(f) and 104.S(g)(l). 

Facts and Analysis 

A. Facts 
During audit fieldwoik. Audit staff noted tiiat NCF's initial filing for 2008 (tiie April 15^ 
Quarterly Report) disclosed all expenditures as operating expenditures on Schedule B, 
Line 21(b). On July II, 2008, NCF amended that report and disclosed most of tiie former 
operatmg expenditures as uidependent expenditures on Schedule E and Line 24 of the 
report. During tiie remainder of 2008, NCF filed reports tiiat disclosed tiie majority of its 
disbursements as independent expenditures. 

NCF disclosed mdependent expenditures, totalmg $1,548,622, on Schedule E. Most of 
these disbursements were for the printing and postage costs for direct mail solicitation 
letters that were disclosed as either in support of Rudy Giuliani or John McCam for 
President or ui opposition to Hillary Clmton or Barack Obama for President The Audit 
staff reviewed these expenditures to assess whether NCF properly reported them on 
Schedule E and if 24/48-hour notices were required to be filed. The review mdicated tiiat 
only $1,261,206 of these expenditures appeared to meet the defmition of an mdependent 
expenditure and contauied language expressly advocatmg the election or defeat of a 
clearly identified candidate. A review of the direct mail pieces and invoices for those 
expenditures ($1,261,206) revealed tiie following: 
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• NCF did not file in a timely manner 24/48-hour notices of its independent 
expenditures for $1,153,748. hi addition, NCF did not file any 48-hour notices 
for $51,130. 

• NCF reported the independent expenditures when the invoices were paid; some 
payments were weeks or months after the dissemuiation date of the printed 
material. For expenditures totalmg $528,662, NCF should have disclosed 
independent expenditures as memo entries on Schedule E, filed with reports 
covering the dates when the materials were disseminated, and included a 
corresponding debt on Schedule D. 

^ B. Interim Audit Report & Audit Division Recommendation 
in At the exit conference, the Audit staff addressed these matters and provided schedules 

detailing these expenditures to NCF representatives. NCF representatives stated that tiiey 
would comply with the recommendation. 

Nl 
The Treasurer later emailed the Audit staff NCF's position regarding independent 

^ expenditures. The email stated: 
0 "Political fimdraising letters that are not intended to infiuence a vote, not timed 

to a particular election, but which are intended solely to motivate a donation for 
the group (and which have words of express advocacy hi them) should be 
excluded from the defmition of independent expenditure for your extraordinary 
reporting purposes, as I stated to you. I have previously written to tiie FEC on 
these views and spoken to reporters about them as well. When the FEC pushes 
admmistrative overhead activities like general fundraismg into IE status, it creates 
a costiy regulatory biuden for small donor committees like ours that do not have 
the financial bacldng, permanent staff, and infi:astructure to keep up with tiie 
filings. Hardly any public puipose is served by tiie extraordinary reporting 
requirements imposed on just a fundraismg letter; and the public is indeed mislead 
(sic) by the artificial inflation m dollars spent on lEs the current requirements 
cause. In the last election, I fielded questions about the National Campaign Fund 
from reporters of tiie Hiifflngton Post and tiie New York Tories who relied on tiie 
IE expense compilations as indications of actual IE activity m dhect mail. I told 
botii that tiie FBC requhenients mislead tiie public in tiie true nature of the 
expenditures, and both the reporters agreed with me." 

Subsequent to the exit conference, the Audit staff nuide additional requests to NCF for 
documentation and explanations to clarify whetiier some of the communications resulted 
Ul independent expenditures. NCF was asked to clarify how some of the communications 
were distributed and to provide the content of hyperludcs that were contained in those 
communications, hi addition, NCF was requested to explain why some of the 
conmiunications did not appear to correlate with the mailuig dates. NCF responded by 
stating that the communications in question were "e-mailmgs" and provided the content 
for one of tiie e-mailmgs. NCF also explained that it revised the communication multiple 
times for each mailmg but did not keep previous versions of the communication, and 
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tiierefore was unable to provide the previous versions. NCF's responses have been 
considered m the analysis of mdependent expenditures presented above. 

The hiterim Audit Report recommended tiiat NFC take the following action: 
• Provide any documentary evidence that would demonsurate that tiiese 

disbursements were not independent expenditures and therefore did not require 
24/48-hour notices; and 

• Submit and implement revised procedures for reporting independent expenditures, 
as well as for tracking dissemination dates for such expenditures to allow for 
timely filing of 24/48-hour reporting notices. 

^ C. Committee Response to Interim Audit Report 
1̂  In response to the Interim Audit Report recommendation, NCF offered background 
rs, information for why it was created and the purpose of its dhect-mail fundraising letters. 
vH NCF explained that it was formed in 2008 as a non-connected, political action committee 
^ (PAC) that was not supported by any sponsoring organization such as a labor union or 
^ corporation. There was no permanent staff, office or office equipment. It was formed 
^ witii the intention of raismg funds to allow it to participate in the 2008 general election by 
Q making duect contributions to candidates for federal office. NCF mdicated that it was 
Ml the epitome of a "grass roots" attempt to participate in the 2008 federal elections. 
TH 

NCF explained that its dhect-mail advisors obtained lists of proven donors to Republican 
and conservative causes and tested various content appeals in the letters to these donors. 
The various tests uiduded content with references to elected officials and presidential 
candidates to clue the recipient audience that NCF was a conservative Republican PAC 
worthy of tiieir support. NCF stated that the purpose of these mailings was not to 
intervene in any election. NCF indicated that the facts demonstrated that: the timuig of 
all of its mailings had no reference to the timmg of priinary elections during 2008; the 
content of the letters, other than sometimes mcluding some words considered "express 
advocacy" by the Cominission, did not urge the recipient audience to vote for any 
particular candidate; and the audience was selected for its fimdraismg value, with no 
consideration for its electoral value. Thus the expenditures' content, timing and 
distribution, and audience served a fundraising purpose but not an electoral purpose. 

NCF disagreed that any of its direct-mail fundraising letters constituted independent 
expenditures. NCF noted that the Commission defines an mdependent expenditure at 11 
CFR § 100.16 as a communication expressly advocatmg the election or defeat of a clearly 
identified candidate. NCF acknowledged that some of its mailings did indude words of 
express advocacy. However, NCF thought tiiat if the Commission considered all of tiie 
facts, it should agree that NCF's fundraising letters were not independent expenditures 
and tiiat tiie special reporting rules applicable to independent expenditures (such as the 
24/48-hour notices or memo entries) Should not apply. NCF stated that it believes that 
direct-mail fundraising letters should be excluded from the definition of independent 
expenditures, and that the intent of the regulation was not to include dhect-mail 
fundraismg expenditures as independent expenditures. NCF urged the Commission to 
reform its reportmg requuements for grass-roots organizations that engage ui direct-mail 
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fundraising since NCF believes that these letters are not independent expenditures. NCF 
indicated that a decision has been made that the time requirements, coordination and 
record keeping are not worth tiie effort of continuing to participate and as such, plan to 
terminate the committee after the audit is completed. 

The Audit staff does not dispute that NCF's intention was to raise fiinds. However, NCF 
acknowledged, and the Audit staff agreed, that some of these letters uicluded express 
advocacy language such as "Vote for John McCain." Since these expenditures meet the 
definition of an mdependent expenditure and the regulation does not exclude direct-mail 
fundraising letters from the defmition, the Audit staff believes that the documentary 
evidence provided does not support NCF's assertion that none of these expenditures are 
independent expenditures. 

CO 
ui 
K D. Draft Final Audit Report 
*H The Draft Final Audit Report concluded communications totaling $1,261,206 appeared to 
^ meet tiie defmition of independent expenditure and contained language expressly 
^ advocating the election or defeat of a dearly identified candidate. For some of these 
^ independent expendimres, NCF failed to ftie or timely file 24/48- hour notices and 
Q properly disclose these independent expenditures as "memo" entries. 
Ml 
^ E. Conimittee Response to the Draft Final Audit Report 

In response to tiie Draft Fmal Audit Report, NCF maintained its position that tiiese were 
fundraising letters not intended to uifiuence a vote. The response raised tiu:ee pomts as to 
why tiie conununications at issue are not independent expenditures: 

• First, NCF contended that the communications were not independent 
expenditures because the timing of the communications was not related 
to the tunmg of tiie 2008 primary elections. The response referenced 
hitemal Revenue Service Rulmg 2004-6 (IRS 2004-6) whidi applied a 
"facts and cucumstances" test to detennine whether a communication by 
a tax-exempt organization is subject to penalty for engaging m political 
campaigns. The factor cited therem was whetiier "tiie timmg of tiie 
commimication comcides witii an electoral campaign." 

• Second, NCF stated that the duect-nudl letters did not target voters ui a 
particular election. NCF sought lists of proven donors to R ûblican and 
conservative causes witiiout regard to whether tiie listed donors had any 
propensity to vote, or were even registered voters. Agam the response 
cited IRS 2004-06 and also pomted out that one of tiie factors considered 
was whether the communication targeted voters m a particular election. 

• Finally, NCF's response asserted that the occasional mdusion of express 
advocacy references in the durect-mail letters should not mean that the 
letters meet the defmition of independent expenditures. 

Attachment 1 
Page 8 of 9 



The Audit staff was not persuaded by NCFs response. The IRS 2004-06 
standards cited are not applicable because the standards for detennining when a 
communication includes express advocacy are set forth in the Commission's 
regulations at 11 CFR §100.22. The Revenue Rulmg and tiie Coinmission's 
regulations serve different purposes. The Revenue Ruling is focused on whether 
certain organizations can engage in specific kinds of activities and maintaui their 
tax-exempt status, whereas the Commission's express advocacy regulations serve 
as one of the elements for determining whether a communication will be 
considered an uidependent expenditure (See 11 CFR. §100.16(a)). In addition, 
the Commission has not mcorporated the standards from tiie Revenue Ruling by 
reference. Therefore, the standards of timing of the conununication and targetmg 
of voters should not be used in determining whether the communications in this 

in case are independent expenditures. 
Is 
^ Witii respect to NCF's argument about the occasional indusion of express 
^ advocacy references in the letters, the Commission's regulations on express 
^ advocacy do not mclude a limitation or an exception for only occasional inclusion 
^ of express advocacy. A communication containing express advocacy for a clearly 
O identified candidate that is not coordmated with a candidate or candidate's 
^ coinmittee or its agents, or a political party coinmittee or its agents, and which is 
*̂  not otiierwise exempt, is an mdependent expenditure. 

The Audit staff mamtams tiiat NCF did not tunely file 24/48-hour notices for 
$1,153,748; did not file 48-hour notices for $51,130; and, did hot properly 
disclose uidependent expenditures totalmg $528,662 prior to payment as memo 
entries. 

Commission Conclusion 
On August 23,2012, the Commission considered the Audit Division Recommendation 
Memorandum in which the Audit Division recommended that the Commission adopt a 
findmg tiiat NCF did not timely file 24/48-hour notices of $1,153,748 and did not file 48-
hour notices for $51,130̂  and did not properly disclose independent expenditures totalmg 
$528,662 prior to payment as "memo" entries. 

The Commission approved this fmdmg with respect to specific commimications (See 
Additional Issue below). The Conunission concluded tiiat of the $1,261,206 hi 
conununications discussed above, $1,061,853 should be considered tp contam express 
advocacy. Therefore, the Commission approved a findmg that NCF did not timely file 
24/48-hour notices of $946,596 and did not file 48-hour notices for $i51,130 and did not 
properly disclose independent expenditures totaling $447,413 prior to payment as 
"memo" entries. 

' Due to a formula enor, the amount had been improperly presented as $33,485 m the Interim Audit Report, 
the Draft Final Audit Rqmrt and the Audit Division Recommendation Memo. 
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